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International law on protest

Right to protest in Myanmar

Your rights when detained and arrested

Charging standards

Your rights when charged and in trial

Your lawyer’s rights

Legal defence strategies

About FEM
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Myanmar Protesters’ Toolkit

2020 marks the hundred-year anniversary of the first
major protests in Myanmar’s modern history. Exercising
the right to protest has been fundamental to Myanmar’s
struggle for democracy since the independence protests
in 1920.

The Myanmar Protesters’ Toolkit empowers people with
the knowledge necessary to freely exercise their right to

protest.

The Toolkit includes guidance on: 1) relevant
international and national laws; 2) trends in Myanmar;
3) your rights and options when detained, arrested, or
charged.

Each page is written in Myanma but repeated in English
to enable you to research further and communicate with

different audiences too.
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International law
on protest
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International law does not refer to a specific right to
protest. Instead the right to protest is derived from a
combination of two main human rights: the right to
freedom of expression and the right to freedom of
assembly and association. Other human rights relevant
to protest include the right to strike, and the rights to

participate in political affairs and cultural life.

“Everyone has the right to freedom of opinion and
expression; this right includes freedom to hold
opinions without interference and to seek, receive and
impart information and ideas through any media and
regardless of frontiers.”

- Article 19, UDHR

“Everyone has the right to freedom of peaceful
assembly and association.”
- Article 20(1), UDHR
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International law places a responsibility upon all States
to respect, protect, and fulfil these rights. “Respect”
means States must refrain from interfering with or
curtailing protests. “Protect” means States must protect
protesters. “Fulfil” means States must take positive

action to facilitate protests.

The UN and other international bodies have developed
international standards to provide a benchmark for what
States should do in order to fulfil their obligations.
International standards are clear: protesters do not need
permission, protests should always be allowed, and
protests should only be stopped if there is significant
violence or a real and immediate threat of significant

violence.
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International standards define protest as:

e Both individual or collective acts conducted

anywhere and targeting any audience.

e Organised with leaders, or spontaneous without

leaders.

e Containing verbal words, banners, pamphlets, or
other forms of communication on any issue or

cause.

e Potentially shocking or annoying to some people,
or temporarily disturbing, disruptive, or
obstructive to some people.

»

e Non-violent. The UDHR says “peaceful assembly
but this has since been defined as non-violent
because the term “peaceful” is fairly vague and

protests involve shouting and physical action.
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International standards stipulate that protesters can
choose the issue, cause, form, manner, and location of
their protests, and they do not need permission in law or
in practice to do so. Any notification system must be

simple and voluntary.

International standards say that the State’s primary
responsibility is to facilitate — not control - protests. Any
policing of protests should be based in law, and be
necessary and proportionate. Dispersal orders should be
exceptional, only made when there is an imminent threat
of violence, and never justified by non-conformity to
notification requirements. If there are isolated acts of
violence, the State’s responsibility is to disperse the
individual not the group, and any use of force should be
only of last resort.
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You have the right to protest in Myanmar

This includes:

e Right to liberty and justice (Constitution, Art.
6(e)).

e Right to freedom of expression (Constitution, Art.
354(a)).

e Right to assemble and to hold a procession
(Constitution, Art. 354(b); Peaceful Assembly and
Peaceful Procession Law, Art 3(a)).

e Right to develop your arts and culture
(Constitution, Art. 365).

e Right to movement (Penal Code, Art. 339).
o Right to legal protection for your protesting

(Peaceful Assembly and Peaceful Procession Law,
Art 3(a)).

Despite these rights, protesters in Myanmar are
criminalised by multiple and often conflicting laws.
These are listed in the below table.
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Criminal laws used against protesters in

Myanmar
Art. | Description / Sanction
Penal Code

114 | Abetment / Up to 7 years imprisonment + fine.

333 | Voluntarily causing hurt to deter a public servant
from his duty / Up to 10 years imprisonment plus a
fine.

353 | Assault or criminal force to deter a public servant
from discharge of his duty / Up to 2 years
imprisonment plus a fine.

419 | Punishment for cheating by impersonation / Up to

3 years imprisonment + fine.

420 | Cheating and dishonesty inducing delivery of a
property / Up to 7 years imprisonment plus a fine.
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427 Mischief causing damage / Up to 2 years
imprisonment plus a fine.

435 Mischief by fire or explosive substance with
intent to cause damage / Up to 7 years
imprisonment plus a fine.

447 Punishment for criminal trespass / Up to 3
months imprisonment + fine.

468 Forgery of purpose of cheating / Up to 3 years
imprisonment + fine.

471 Using as genuine a forged document / Up to 3
years imprisonment plus a fine.

505 Statements conducing to public mischief / Up to

(b) 2 years imprisonment + fine.
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Privacy Law

10

Invasion of privacy, defamation, stealing or
destroying property / Up to 3 years
imprisonment plus a fine.

Ward and Village Tract Administration Law

21

Obtaining a permit for holding ceremonies,
public entertainment, exhibitions, tournaments
and traditional festivals / Up to 6 months

imprisonment plus a fine.
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Unfortunately, despite recent political reforms, FEM’s
research in 2019-2020 shows that the right to protest is
still not respected, protected, or fulfilled in Myanmar.
People who bravely or innocently try to exercise their

right to protest face both violence and criminalisation.

People protest because authorities fail to act

The majority of people protest after their attempts to talk
with the authorities have failed. Protest is not their first
choice of action, but is the result of frustration at the

authorities’ failure to listen or act on their grievances.
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Protesters unaware of the law

Most protesters intend to abide by the legal framework

regulating protest but have limited awareness of it and

are often prevented from doing so because of the law’s
defects.

Police think protests still require permission

Although the PAPP Law was amended in 2016, most
police still regard notification forms as an application for
permission to protest.

Police want to dictate protest content, form, and
location

The police pressured the majority of protesters to change

the content, form, and location of their protests, in

violation of international democratic standards.
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Authorities aim to shut down not facilitate
protests

The authorities’ conduct indicates that their aim is to
intimidate, shut down, and disperse protests rather than

to facilitate them and protect the right to protest.

Police arrangements were unnecessary and
disproportionate

The police’s protest arrangements are unnecessary,
disproportionate, and therefore extraordinarily
expensive to the tax payer, despite nine years of
experience regulating protests under the PAPP Law.
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Police use of force was unnecessary and
disproportionate

The police used force in almost half of all protests despite

virtually all protests being non-violent. Protesters

witnessed significant use of unlawful crowd control

measures.

Police tactics injure protesters but neglect the
injured

The police’s choice of forceful crowd control measures

results in high levels of injuries, but the police fail in
their duty to support the injured.
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Police arrest protesters and shut down protests
without reason

The police often use force to detain protesters, shut
down non-violent protests, and disperse protesters,

without clear reason or justification for doing so.

Some police target journalists

Journalists attend most protests but as public watchdogs

are sometimes the targets of violence by police.

Protesters face surveillance after protesting

A significantly high number of protesters believe that
after protesting they are subject to surveillance by
authorities.
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Protesters charged for exercising democratic
rights

Most charges laid against protesters criminalise the
protesters’ legitimate exercise of fundamental human
rights to freedom of expression and freedom of

assembly.

Charges infer unlawful collective culpability

Most of the charges brought against protesters inferred
collective culpability, guilt by association, and collective
punishment, contradicting basic rule-of-law principles
and potentially breaching international law.
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Trials are slow and costly, with 100% conviction
rate

Criminal trials are generally slow, often delayed,
expensive (including to the tax payer who is funding the

inefficient system), and have a 100% conviction rate.

Charged protesters lack support

Most protesters lack legal and financial support after

they are charged.
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detained and
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Right against unlawful police detention

You have a right not to be unlawfully detained
(Constitution, Arts. 21(b) and 376; Penal Code, Arts. 33,
339-342, and 348; Code of Criminal Procedure, Arts. 61,
100, 167, and 491).

You have the right to claim damages from the police
for unlawful detention, and to petition the Supreme
Court to challenge the lawfulness of detention
(Constitution, Art. 378; Penal Code, Art. 330; Code of
Criminal Procedure, Arts. 80 and 491).

You have a right to go before a court if detained over
24 hours (Constitution, Art. 376; Code of Criminal
Procedure, Arts. 81 and 167).

You have the right to be released if insufficient
evidence is found during the investigation (Code of
Criminal Procedure, Art. 169).
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Right against unlawful arrests and searches

You have the right not to be treated with excessive
force or undue restraint when being arrested (Code of
Criminal Procedure, Art. 50).

You have a right to be treated respectfully by the police
(Police Manual, para. 1056).

You have a right to be protected by the police (Police
Manual, para. 1086).

Police searches require a search warrant issued by a
court. Police must give you a receipt for seized items,
although this is sometimes used to show you consented
to a search (Code of Criminal Procedure, Arts. 96-103;
Police Manual, para. 1064; Courts Manual, para. 401;
Law Protecting the Privacy and Security of Citizens, Art.
8).

You have the right not to be physically and mentally
sexually harassed (Penal Code Arts. 354 and 509; Union
of Myanmar Vs. Thin Thein (and 3), 2002, M.L.R 36).
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Right not to be tortured

You have the right not to be tortured or mistreated
(Constitution, Arts. 44 and 353; Penal Code Arts. 330-
331; Myanmar Police Force Maintenance of Discipline
Law, Art. 17(g); UDHR, Art. 5).

You have the right not to be hurt during an
interrogation (Penal Code, Arts. 330-331).

You have the right not to be induced by threat or
promise (Code of Criminal Procedure, Art. 343).

You have a right to report accusations of torture or
misconduct to the investigating police officer, who
must investigate them (Police Manual, para. 1693).

You must report police torture to the courts — not to the
police — and should ask judges to record injuries during
hearings (Code of Criminal Procedure, Art. 200).
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Right to remain silent

You must be informed that you are not obliged to
confess (Code of Criminal Procedure, Art. 164).

You have a right not to be forced to confess (Evidence
Act Art. 24; Myanmar Police Force Maintenance of
Discipline Law, Art. 13; ICCPR, Art. 14(3)).

Your confession can only be used as evidence if it is
made voluntarily (Code of Criminal Procedure, Art.
164). You should avoid making coerced, false, or unwise
confessions.

You have the right to not self-incriminate (Code of
Criminal Procedure, Art. 342(1)(a); ICCPR Art.
14(3)(g))-

You have a right not to answer a judge’s questions
(Code of Criminal Procedure, Art. 342(2)(iii)).
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Prosecutors have a duty to withdraw cases if the case
does not reach the charging standard (Attorney General
of the Union Law 2010, Art 36(i); United Nations
Convention against Corruption, Article 11

implementation guide and evaluative framework).

Step 1: Is success likely:

e Isthere evidence to prove every element of the
crime beyond a reasonable doubt? Is the evidence

accessible, admissible, reliable?
o Are the witnesses credible?

e Are there strong defences available to the accused?
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Step 2: Is prosecution in the public interest?

e What is the nature and seriousness of the crime?

e What are the interests of the victim and the

broader community?

e Has there been a delay between the date of the

crime and the beginning of the prosecution?

e Are there alternatives to prosecution that would

better serve the public interest?
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Right of defence

You have the right of defence (Constitution, Arts. 19
and 375; Union Judiciary Law, Art. 3).

You have the right to know what charges are against
you (Code of Criminal Procedure, Art. 210; ICCPR, Art.

9(2)).

You have the right to be heard equally with the
complainant. You have the right to call your own
witnesses (Maung Ant Bwe & One v. Union of Burma,
1948 BLR (HC) 863. Union of Burma v. Ah Shin & 2
Others, 1955 BLR (HC) 317.)

You have the right to cross-examine witnesses (Code of
Criminal Procedure, Art. 208(2)).

You have the right to be treated with respect by the

court (Court Manual, para. 13).
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Right to a lawyer

You have a right to a lawyer (Code of Criminal
Procedure, Art. 340; Courts Manual, Vol. II, para. 455;
Legal Aid Law, Arts. 25-26, 31, and 43; ICCPR, Art.
14(3)(d)).

You have a right to access your lawyer (Constitution,
Art. 375; Courts Manual, para. 455; High Court
Notification No.2 (General), 16th February 1927; Prisons
Act, Art. 40; Police Manual, para. 74).

You have a right to a lawyer who loyally respects your
interests and not negligent (Legal Practitioners Act,
Art. 44; 1968, BLR (High Court) Page 264; UN
Declaration on the Basic Principles on the Role of

Lawyers, 12).

You have the right to confidential communications
with your lawyer, including during prison visits
(Evidence Act, Art. 126; Prison Act, Art. 40).
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Right to use the Constitution

You have a right to ask for your Constitutional rights
to be enforced (Nga Pein v The Union of Burma, 1953
BLR (SC) 116a).

You have a right to ask a court to test the
constitutionality of any law or policy (U Htwe (a) A. E.
Madari v. U Tun Ohn & One. 1948 BLR (SC) 541, at
560-61).

Right to use international law and standards

You have a right for your defence to refer beyond
Myanmar’s Constitution to the statements, principles,
and doctrine in other countries (Daw Si Si v. Union of
Myanmar, (1964) BLR 876).

You have a right that your defence and appeal
complies with international law and standards (Legal
Aid Law 2017 Amendment, Art. 3(b)).
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Right to be presumed innocent

You have the right to be presumed innocent until
proven guilty (Union of Burma v. U Aye Kyi, 1964 BLR
396; UDHR, Art. 11(1)).

The burden of proof is on the prosecution, not on you
(Evidence Act, Arts. 101-104).

The benefit of doubt is on you (Daw Tin Oo and U Aye
Phe (3) v Union, 1966 BLR 129).

The standard of “proof” is defined (Evidence Act, Art.
3).

If you give an explanation which may reasonably be true,
even though it is not believed by the Court, you are
entitled to an acquittal (M. Muthiah Servai v. Union,
1955 BLR (HC) 175).
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Right to due process

You have the right to due process and a fair trial
(Constitution, Arts. 19, 38, 353, and 381; ICCPR, Art.

9(1)).

You have the right to a public trial (Union Judiciary
Law 2010, Art. 3(b); Code of Criminal Procedure, Art.
352; UDHR, Art. 10).

You have a right to hear the evidence (Code of
Criminal Procedure, Art. 353).

You have a right to only pay fees consistent with the
law (Union Judiciary Law, Art. 73; Courts Manual 1999,
para. 76 and Art. 103(44)).

You have a right to report corruption (Anti-
Corruption Law; Penal Code, Arts. 161-171).
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Right to trial without delay

You have a right to a speedy trial without unjustifiable
delays or postponement (Court Manual, paras. 22, 24,
466, 560; Maung Tin Ngwe Vs. The Union of Burma,
(1966) B.R. 639; ICCPR, 14(3)).

The trial should be completed within 6 months (Union
Attorney General Rules, Rule 109(e)).

Stalled cases must be dismissed (Supreme Court
Notification 114/424 PTC [2855/2015]).
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Right to bail

You have the right to request bail (Constitution, Arts.
376-378; UDHR, Art. 9; ICCPR, Art. 9).

Police must get permission from a judge to extend

detention beyond 24 hours.
You must be present in the court for any extension.

Police must show the judge why further investigation is
necessary and why further detention is necessary (Code
of Criminal Procedure, Art. 167).

You have a right to oppose further detention (Court
Manual, para. 403).
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Right to equal protection of the law

You have the right to equal protection of the law
regardless of your gender, ethnicity, religion, or
citizenship (Constitution, Art. 347; UDHR Art 2 and 7).

Right to interpretation

You have the right to interpretation in court (Code of
Criminal Procedure, Art 361; ICCPR Art 14(3)(a)).

You have the right to interpretation when in custody,
including by braille or sign language (Legal Aid Law
2017, Art 27; ICCPR Art 14(3)(a)).

You have the right to translated confessions (Code of
Criminal Procedure, Art 364; ICCPR Art 14(3)(a)).
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Your lawyer also has important rights

Right to practice (Courts Manual 1999, para. 3(1), Art.
3(4) - (), 7).

Right to provide you with representation (Courts
Manual, Vol. II, para. 455)

Right to hear the evidence and the witnesses (Code of
Criminal Procedure, Art. 353 and 360).

Right to know the facts of the case and argue
vigorously (Ethics of the Legal Practitioners Duties and
Rights Seventh Edition, Union of Myanmar Bar Council,
Art. 141).

Right to sufficient time to receive instructions and
study documents (Courts Manual, Vol. II, Art. 457;
ICCPR, Art. 14(3)(b)).

Right not to be identified with you or your cause
(Constitution, Art. 375; UN Declaration on the Basic
Principles on the Role of the Lawyer, Principle 18
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Creating a defence strategy

Protesters face deeply undemocratic laws. Some choose
to publicly fight the legitimacy of their case, knowing
that they may get worse sentences as a result. Others try
different means to reduce the length of imprisonment so
that they are free to protest again. These are both

legitimate legal strategies.
Your lawyer will develop a defence strategy. They will:

1) Review all available information;

2) Check the law to determine the essential elements
of the crime;

3) Investigate the facts of your case;

4) Predict what the prosecutor will say.

Based on this, your lawyer will decide the weaknesses in
your case and the weaknesses in the prosecution. They
will do this by looking at the evidence that supports you

and the evidence that supports the prosecution.

Your defence strategy will be either: (1) Confession; (2)
Denial; (3) Admit-and-justify.
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You may want to confess. You can do this by admitting

guilt to the police or confessing to a judge. Lawyers
advise against admitting guilt to the police.

If confessing to a judge, consider getting a lawyer
because they can advise you on how to confess in order
to reduce any sentence. Also, be careful not to over-
confess to a greater crime or to implicate others.

A judge must explain the facts and the law to you before
you confess (AIR 1923 Rangoon p132 Maung Sen; AIR
1931 Bombay p195 (196)). You must know the nature of
the charges against you and the consequences of
admitting guilt (Sri Sawarmal v. Union of Burma (U
Thein Maung), 1954 BLR (HC) 331).



C
G

L

o
o

L

OC o ’]
309CCO0IM

o
o

C
C

C
0G0

t

C
C

S

C

@ CDCDLDG{P
olp
c ¢

[o}

C
C:
§
C
®96ﬂ
Q
L

C

5

c

OQ00COM

=l

CO
Sfjelop
C
Pqp
C
C

c

L
[¢]
(o]
o
L

0D 20N EI0326000(N32000:8 ©

CoOC

OAOMISCOIDMNID

o

°
i

c
§
C
:)DngDC 32

[T.BII 20N G036 0000132000

L

c
c
0060
C
QO32020,
C
OGO 32
C

%COD&)’II

C

o0pd
ossBecqp

320

[y

o
o

9%

L
o

(o}
il

o
o

Q

¢
o
o

a3
OC)COC)E COGP

o,
of

cC O
slg¢ B
o]
o
C
C

?O’)
C
GC\RPO’)G)’)

¢

C
C

C
J0C36
C
(e e]epl(y
C
C
OG].CQIO’)QIGO

olp
L

Q



Denial: insufficient proof

You are innocent until proven guilty. It is the
prosecutor’s job to prove you guilty. The prosecutor

must show sufficient proof that:

1. Youacted according to your own free will.

2. You had criminal intent. You were criminally
negligent. You had the specific skill/knowledge

necessary to commit the crime.
3. Your act resulted in the ultimate harm. You
directly caused it.

4. You failed a legal obligation.

You need to create a reasonable doubt in the evidence
for these. If there is insufficient proof then you can
request that the court either judges you innocent or

dismisses the charges.
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Admit-and-justify: exculpatory defence

If you cannot deny the act because there is
overwhelming evidence, you can prove that the act was

justified or use another legal defence.

You can prove yourself innocent. This includes:

1) Using a witness alibi;

2) Proving that crime did not happen;

3) Demonstrating that material evidence is weak;

4) Showing that others had the same opportunity to

commiit the crime and may be guilty instead of
you.

You can prove your act was justified and that you bear
no legal responsibility for it. “I did it, but...”. You must
show that your act was socially accepted or morally

principled.
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Mitigating circumstances

Regardless of your defence strategy, you can still show
mitigating circumstances in order to reduce any

sentence.
Common mitigating circumstances include:

e No criminal record

e Remorse and self-examination (Note that this is
simply a legal tactic which some may not feel
comfortable using)

o Compensation given to a victim

e Care responsibilities for elderly or children
o Difficult childhood or great hardships

e Good work experience

e Good educational background

e Significant contributions to society.
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Free Expression Myanmar (FEM) is a national human
rights organisation that is expert in free expression and
information, engaging in legal reform, defending victims
of violations, and promoting best international

standards.

This report forms part of FEM’s objective to promote

appropriate and needed reforms. See:

o www.FreeExpressionMyanmar.org
o www.facebook.com/FreeExpressionMyanmar
e coordinator@FreeExpressionMyanmar.org
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The Myanmar Protesters’ Toolkit empowers people
with the knowledge necessary to freely exercise
their right to protest.

The Toolkit includes guidance on: 1) relevant inter-
national and national laws; 2) trends in Myanmar;
3) your rights and options when detained, arrested,
or charged.
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